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1. General features of the current legal framework on social
enterprises in Kosovo

Kosovo Law no. 06L-022 recognises “social enterprise” as a legal status rather than as a
specific legal type of entity, such as an association, a foundation, etc. The wording of art. 1 is
clear in this regard: “This law shall regulate ... the status of social enterprise, as well as ... the
terms and conditions ... to obtain the status”.

In providing the relevant definitions, art. 3 of the Law already identifies the requirements for
acquiring the status of social enterprise. Art. 3 must be read together with other provisions of
the Law that specify these requirements.

First, the status of social enterprise can be obtained by organisations established in any legal
form available under the law of Kosovo. Indeed, it is stated in art. 3 of the Law that a social
enterprise is a legal person “irrespective of the manner of its establishment”. And art. 9(1)
explicitly provides that “A social enterprise may be established under one of the legal forms
foreseen by legal provisions into force”. The legal form is the form of establishment of a legal
person (association, foundation, cooperative, joint-stock company, partnership, etc.).
Therefore, a single entrepreneur (a physical person) cannot apply for the status.

Second, the status of social enterprise can only be acquired by organisations that carry out
certain economic activities, namely activities of general social interest and social services.

More precisely, the law (art. 5) identifies two categories of social enterprises.

Type A social enterprises must act in specific sectors, such as social assistance, health
services, employment, training and self-employment services for vulnerable groups —
namely, persons who have difficulties integrating into the labour market for various reasons, as
identified in art. 6 of the Law.

Type B social enterprises must employ at least 30% vulnerable persons and be engaged in the
provision of services useful to society, or in growing, manufacturing, producing, processing of
products for sale, as well as develop activities in certain fields, such as cultivation of spices,
production of bicycles, maintenance and care for public spaces, services and activities of
tourism.

Third, a social enterprise must pursue social objectives and must not distribute any profit to its
members, employees, beneficiaries: see articles 10(1.1) and 18(2). This does not mean,
however, that social enterprises cannot generate profits from their business activity, but only
that, if such profits are generated, they cannot be distributed but must be reinvested in the
activity of the social enterprise, as explicitly stated in art. 18(1). This also justifies the tax
exemption provided for in art. 27(1).



Fourth, as regards the governance and transparency of a social enterprise (or more precisely,
of a legal entity with this status), it must operate according to the principles of free initiative,
autonomous management, volunteerism, adherence to market rules, non-discrimination in
management and decision-making, participation of employees and beneficiaries, and
transparency of control (art. 4). These principles must be specified in the charters of social
enterprises (art. 10), but the law already provides for some standards to be followed. Art. 16(1),
on the participation of employees and beneficiaries, stipulates that “Any citizen of the Republic
of Kosovo or foreign citizen shall, according to the legislation into force, have the right to be a
member or employee of a social enterprise or benefit from the activity of a social enterprise”.
According to art. 10(1) of the Law, a social enterprise must appoint a supervisory body, which
exercises control over compliance with the requirements for the status. According to art. 19, a
social enterprise is obliged not only to maintain accounting books, prepare financial
statements and publish internal and external audit reports, but also to disclose the activities
carried out in pursuit of social objectives.

Fifth, the status of social enterprise is acquired upon registration with the competent Ministry
(arts. 11 and 15). The status may be lost upon application of the social enterprise or by
decision of the Ministry. The loss of the status entails the deletion of the social enterprise from
the relevant registry (art. 13), in which case the social enterprise shall be retroactively liable for
and subject to payment of taxes and fees for the last 12 months, for which it enjoyed fiscal
incentives during the period of development of social enterprise activity (art. 20(3)). Similarly,
the Law stipulates that in the event of liquidation of a social enterprise, its remaining assets and
funds shall either be used for the public interest or shall be transferred to other social
enterprises.

Finally, the Law (art. 23) provides for public support to social enterprises (more precisely, to
the organisations holding the status), which includes the establishment of dedicated funds (art.
24), the admission of social enterprises to public procurement (art. 26(1)), as well as subsidies
and grants (art. 26(2)), and the provision of tax incentives (art. 27).

2. Kosovan law on social enterprises in a comparative perspective

Kosovo Law no. 06L-022 has several features in common with the new Italian law on social
enterprises of 2017 and with many other existing national laws that recognise and regulate
social enterprise as a specific legal status for entities meeting certain requirements.
Furthermore, the notion of social enterprise adopted by the Kosovar law is substantially in line
with the notion of social enterprise adopted by the European Union.

2.1. The Italian law of 2017 on social enterprise



In Italy, Legislative Decree no. 117/2017 on the “Code of the Third Sector” recognises and
regulates third sector organisations (“TSOs”) as a specific legal category of organisations.
Social enterprises — which are recognised and regulated by Legislative Decree no. 112/2017
— are a particular type of TSOs. Social cooperatives of Law no. 381/1991 are social
enterprises ope legis (and consequently also TSOs ope legis).

As happens in Kosovo (where it is highly probable that the Italian model of legislation on social
enterprise was taken into account at the time of the introduction of Law no. 06L-022), under
Italian law the social enterprise is not a legal form of entity (such as associations, foundations,
cooperatives, companies, etc.) but a legal status available to all legal forms of entities (except
those that are “excluded”) meeting the requirements for qualification laid down by law. Entities
holding the status of social enterprises may have access to a promotional legal regime.

More precisely:

= [talian social enterprises find their particular regulation not in the Code of the Third
Sector, but in a formally separate act, which is Legislative Decree no. 112/2017.
Although Legislative Decree no. 112/2017 is a formally distinct act, it must be
considered as a substantial part of the Code of the Third Sector, just as social
enterprises belong to the third sector;

= in ltaly there are currently approximately 130,000 registered TSOs (out of
approximately 360,000 non-profit organisations) and almost 25,000 social enterprises
among them; social cooperatives constitute the vast majority (almost 90%) of
registered social enterprises;

= social enterprises may be established in any available legal form; therefore, not only
associations and foundations, but also companies of any kind and cooperatives may
qualify as social enterprises; the status of social enterprise is also available to
companies composed of a single shareholder, provided that the sole shareholder is not
an individual, a public entity or a for-profit organisation, which are the “excluded
entities” in the specific area of social enterprises (i.e., entities that may never acquire
the status nor exercise the control of a social enterprise);

= social enterprises must carry out an activity of general interest in an entrepreneurial
way; in the law there is a long list of activities of general interest, including social
services, health services, cultural services, environment protection, etc.; yet, social
enterprises can be characterised, rather than by the performance of a general interest
activity, by the work integration in any entrepreneurial activity of disadvantaged
persons and workers, who must be at least 30% of a social enterprise’s total workforce;

= like all other TSOs, social enterprises must also have a non-profit aim and act for civic,
solidaristic and social utility purposes, but companies (with the status of) social



enterprises may remunerate their shareholders within certain limits (no more than 50%
of the annual profits may be used for the remuneration of shares and no shareholder
may receive more, on the paid-up shares, than the maximum interest of postal bonds
increased by 2.5 points);

to obtain the status, social enterprises must register in a specific section of the Register
of enterprises rather than in the general register of TSOs (named “RUNTS"), to which
data on social enterprises flow from the Register of enterprises; in the event of de-
registration and loss of the status, social enterprises must devolve all their assets
disinterestedly to other social enterprises, after the deduction, in the case of social
enterprises in the company form, of the shareholders’ paid-up shares;

social enterprises are subject to specific governance requirements (including the
duties to involve their stakeholders in the management; to appoint an internal
supervisory body; to draft a social report; etc.) and to a specific form of public control
(by the Ministry of Labour and Social Affairs); if irregularities are found and are not duly
remedied, the entity is deleted from the Register of enterprises and loses its status as a
social enterprise; in order to promote self-control by their representative organisations,
the law provides that the Ministry may delegate its power of control to associative
networks of social enterprises, which may exercise control over their member social
enterprises;

social cooperatives referred to in Law no. 381/1991 (and their consortia) are
recognised as social enterprises by law; like social enterprises, social cooperatives
must either carry out an activity of general interest (“type A social cooperatives”) or
provide the work integration of disadvantaged persons (“type B social cooperatives”);

the status of social enterprise (like the more general status of TSO) confers several
benefits and opportunities to the entities that hold it, ranging from tax-breaks (social
enterprises do not pay taxes on profits reinvested in the activity) to specific forms of
relationships with the public administrations (“shared administration”) that may be
established without applying the Code of public contracts (which lays down the
ordinary regime of public procurements);

a reduced VAT rate (5% rather than the ordinary 22%) applies to social cooperatives
that provide specific health, socio-health, assistance and educational services;

art. 18, para. 3—4, Legislative Decree no. 112/2017, encourages investments in social
enterprises by providing tax benefits for physical and legal entities that buy shares of
“new” social enterprises (specifically of entities that have acquired the qualification of
social enterprise no more than five years earlier) and hold these shares for at least five
years. The benefit consists in the deduction from the gross income tax of individuals, or
from the taxable income of legal entities, of an amount equal to 30% of the sum paid up



for the shares (up to 1 million EUR per tax period in the case of individuals, up to 1.8
million EUR per tax period in the case of legal entities).

2.2. A comparative overview of social enterprise legislation: models and trends
in the EU

Beginning with Italian Law no. 381/1991 on social cooperatives, social enterprise legislation
has spread throughout Europe; today, almost one third of EU Member States have at least one
law on this subject.

More precisely, two general models of social enterprise legislation can be identified, which can
also co-exist within the same national jurisdiction.

In the first model of legislation to emerge, social enterprises are a particular legal type (or
subtype) of entity: either a (social purpose) cooperative or a (social purpose) company.
Following this model of legislation, in some EU countries the law provides a specific legal form
for social enterprise incorporation, which is distinct from the ordinary legal forms and usually
constitutes a special subtype (or modified type) of either a cooperative or a shareholder
company. The most common legal form is the “social cooperative”, which is present in many
EU national jurisdictions, namely Croatia, Czech Republic, France, Greece, Hungary, lItaly,
Poland, Portugal, and Spain.

In the EU28, the UK community interest company was the most prominent example of a social
purpose company. After Brexit and changes to the Belgian legal framework on social
enterprise (in which the provisions on the social purpose company were repealed), Latvia is
now the only EU Member State that adopts this model of legislation. However, in both
Germany and the Netherlands, the national government has put forth proposals regarding the
introduction of social purpose limited liability companies.

In the second model, which has been increasingly used, especially after the European
Commission’s SBI Communication of 2011, “social enterprise” is a legal status (the terms
“qualification”, “certification” and “accreditation” are also used for the same purpose) that may
be acquired by private entities that, regardless of the legal form of incorporation (a company, a
cooperative, or even in certain cases, an association or a foundation), satisfy the requirements

assumed by the law as indicators (or “criteria”) of their “sociality”.

The laws ascribed to the second model of legislation aim to establish a particular legal
category of entities — that of social enterprises — that have some common characteristics
relative to their pursued purpose (a social purpose), the activity conducted to pursue that
purpose (an activity of general or collective interest), profit use, and some aspects of
governance. These laws assume these characteristics to be requirements for the qualification



or accreditation of an organisation as a social enterprise. In contrast, the legal form of an
entity’s incorporation is not relevant for its qualification or accreditation as a social enterprise;
therefore, under this legislation, social enterprises may, in principle, have different legal forms.
There may be cooperative or company social enterprises, and in some jurisdictions, even
association or foundation social enterprises.

Social enterprise as a legal status or qualification is a model of legislation increasingly praised
by legal scholars and increasingly diffused across the EU. Thus far, it has also been a
reference model for EU Institutions. In the European Commission’s “SBI” Communication of
2011, which provoked a new wave of laws on SE in the EU, no reference is made to a specific
legal form of incorporation defining an SE. Similarly, “EaSI” Regulation no. 1296/2013
specifies that the legal form is irrelevant for the definition of an SE, which is “an undertaking,
regardless of its legal form ..."”. Furthermore, in its Resolution of 5 July 2018, the European
Parliament proposed the adoption of a “European Social Enterprise Label” to be awarded to
enterprises complying with certain criteria but “established in whichever form available in
Member States and under EU law”.

National-level legislators also seem to appreciate the opportunities this model of legislation
brings. The most recent national social enterprise laws, such as those passed in Malta in 2022
and Cyprus in 2020, provide for social enterprise as a legal status. In some countries that
already had a specific law on social cooperatives, such as France, Italy, and Slovakia, laws of
this type have been subsequently approved.

In effect, there are certain advantages that may be attributed to this model of legislation in
comparison to the preceding one. It permits an existing organisation to become a social
enterprise without having to re-incorporate, and an existing social enterprise to lose its
qualification without having to dissolve, convert into, or re-incorporate as another legal form,
thereby reducing costs and facilitating access to (and exit from) the social enterprise legal
status. Imposing sanctions may be simpler for the public authority in charge of enforcing the
laws (and less onerous for the organisation), because it may suffice to revoke the status (or
threaten to revoke it if problems are not resolved), rather than dissolve or convert a legal entity.

However, the most considerable advantage to this model is that it allows a social enterprise to
choose the legal form under which it prefers to conduct business, without imposing either the
cooperative or company form (or another specific legal form). The plurality of the available
legal forms permits a social enterprise to shape its structure in the most suitable manner,
according to its circumstances (e.g., the nature of the founders or members: workers,
investors, first-degree social enterprises, etc.), the tradition (e.g., cultural, historical) where it
has its roots (e.g., of associations or cooperatives), or the nature of the business it conducts
(e.g., labour- or capital-intensive).



Furthermore, to the extent that the law imposes certain requirements on all social enterprises
(or rather, on all entities that wish to obtain and maintain the status), independent from their
legal form of incorporation, this model ensures that, in any event, all social enterprises share a
common identity. Of equal importance, this model allows legislators to organise and combine
the legal status requirements in different ways, depending on the legal form of social enterprise
incorporation, thereby making the qualifications more flexible. In addition, this model resolves
the dilemma between the company and cooperative forms, which the previous model of social
enterprise legislation inevitably poses.

Two recent laws adopted yet another approach. In Belgium, after the 2019 reforms, social
enterprise became a legal accreditation, which however can only be obtained by cooperatives
(upon concession of the Minister of the Economy). In the Latvian Law of 2017, social
enterprise is a legal status, but it may only be acquired by limited liability companies. This
suggests a new trend emerging in which jurisdictions combine both general models of
legislation, so that social enterprise is a legal status, but only entities with a specific legal form
(either a cooperative or a company) may qualify.

It is worth observing that in both models of legislation above identified, one may find:

= laws that only recognise work integration social enterprises (WISEs) as social
enterprises, and

= laws according to which a social enterprise is identified by the performance of one or
more social utility or general interest activities, including (but not limited to) work
integration of disadvantaged persons or workers.

2.3. Social enterprise in EU legislation and policies

Social enterprises are not specifically regulated at the EU level, but they have been envisaged
in policy documents.

The first one was the European Commission’s Communication no. 682 of 25 October 2011
entitled “Social Business Initiative — Creating a favourable climate for social enterprises, key
stakeholders in the social economy and innovation” (SBI). Based on the assumption that social
enterprises generate several positive socio-economic effects, the SBI contemplated a series
of key actions in their favour, some of them related to “improving the legal environment” for
social enterprises.

None of those specific actions was eventually taken, but the Commission’s Communication on
the SBI, by providing a definition of social enterprise, has however significantly promoted and
influenced the legislation on social enterprises in the EU Member States. Following its
promulgation, several Member States adopted specific laws on social enterprises in which the



social enterprise was regulated according to the definition it contained. This has also led to the
development of a particular model of legislation on social enterprise (the second model
previously described), namely that in which social enterprise is not conceived of as a particular
type (or sub-type) of legal entity (i.e., as a specific legal form of an entity’s incorporation), but
rather as a particular legal “status” (or “qualification”, “accreditation”, “label”, etc.) that entities
meeting certain requirements may acquire, regardless of their legal form of organisation
(association, foundation, company or cooperative).

The SBI Communication was strongly influenced by the EMES Research Network’s approach
to social enterprises. EMES has adopted the position that social enterprises should not be
precisely defined, but identified through substantial criteria (or indicators) related to three
different dimensions: the entrepreneurial dimension (social enterprises are at least prevalently
engaged in commercial activities), the social dimension (social enterprises prioritise a social
purpose), and the organisational dimension (social enterprises have a democratic or inclusive
governance, which ensures the involvement of their different stakeholders). Following this
theoretical approach, and also with the aim of respecting national diversity, the SBI
Communication defined a social enterprise as:

“An operator in the social economy whose main objective is to have a social
impact rather than make a profit for their owners or shareholders. It operates by
providing goods and services for the market in an entrepreneurial and
innovative fashion and uses its profits primarily to achieve social objectives. It is
managed in an open and responsible manner and, in particular, involves

employees, consumers and stakeholders affected by its commercial activities.”

It clearly emerges from this definition that social enterprise is not considered here as a specific
legal form but as a general concept.

The SBI's operational definition was subsequently employed by the EU legislator in regulations
providing for specific funding. In the “EaSI” Regulation no. 1296/2013, in art. 2(1), a social
enterprise was understood (for the purposes of the same Regulation) as:

“An undertaking, regardless of its legal form, which:

(a) in accordance with its Articles of Association, Statutes or with any other
legal document by which it is established, has as its primary objective the
achievement of measurable, positive social impacts rather than generating
profit for its owners, members and shareholders, and which:

(i) provides services or goods which generate a social return and/or



(i) employs a method of production of goods or services that embodies its
social objective;

(b) uses its profits first and foremost to achieve its primary objective and has
predefined procedures and rules covering any distribution of profits to
shareholders and owners that ensure that such distribution does not undermine
the primary objective; and

(c) is managed in an entrepreneurial, accountable and transparent way, in
particular by involving workers, customers and stakeholders affected by its

business activities.”

A similar notion of social enterprise appeared in art. 3(1)(d) of the “EUSEF” Regulation (EU) no.
346/2013, namely, social enterprise is an undertaking that:

“(ii) has the achievement of measurable, positive social impacts as its primary
objective in accordance with its articles of association, statutes or any other
rules or instruments of incorporation establishing the business, where the
undertaking: — provides services or goods to vulnerable or marginalised,
disadvantaged or excluded persons, — employs a method of production of
goods or services that embodies its social objective, or — provides financial
support exclusively to social undertakings as defined in the first two indents;

(i) uses its profits primarily to achieve its primary social objective in
accordance with its articles of association, statutes or any other rules or
instruments of incorporation establishing the business and with the predefined
procedures and rules therein, which determine the circumstances in which
profits are distributed to shareholders and owners to ensure that any such
distribution of profits does not undermine its primary objective;

(iv) is managed in an accountable and transparent way, in particular by
involving workers, customers and stakeholders affected by its business

activities.”

These Regulations were later replaced by Regulation no. 1057/2021 establishing the
European Social Fund Plus (ESF+), where the definition of a social enterprise is found in art.
2(1) n. (13), which reads:

“Social enterprise means an undertaking, regardless of its legal form, including

social economy enterprises, or a natural person which:



(a) in accordance with its articles of association, statutes or with any other legal
document that may result in liability under the rules of the Member State where
a social enterprise is located, has the achievement of measurable, positive
social impacts, which may include environmental impacts, as its primary social
objective rather than the generation of profit for other purposes, and which
provides services or goods that generate a social return or employs methods of
production of goods or services that embody social objectives;

(b) uses its profits first and foremost to achieve its primary social objective, and
has predefined procedures and rules that ensure that the distribution of profits
does not undermine the primary social objective;

(c) is managed in an entrepreneurial, patrticipatory, accountable and
transparent manner, in particular by involving workers, customers and

Stakeholders on whom its business activities have an impact.”

This new definition is substantially in line with the one previously provided by the repealed
regulations, except for the (surprising) reference to “natural persons” as possible social
entrepreneurs, and to “social economy enterprises”, which is a more general category of
organisations that ultimately have become the new focus of EU policies.

3. Conclusions and recommendations on possible improvements to
the Law on social enterprise in Kosovo

The current regulation of social enterprise in Kosovo follows one of the most used models of
legislation in the EU, including Italy, which has one of the most advanced laws in this field.
Social enterprise is a legal status that entities established in different legal forms can acquire to
access a specific legal regime that brings benefits and opportunities to them. Benefits and
opportunities are a sort of “reward” that social enterprises obtain for the social benefit
generated by their non-profit action.

In the previous section of this paper, we highlighted the advantages of this model of social
enterprise legislation, in particular the fact that it simplifies access to the promotional legal
regime and makes it available for a plurality of legal forms.

In addition, it is worth noting that the requirements that the Kosovo Law on social enterprise
establishes for an entity to obtain the status are essentially the same as those that other
national laws in Europe usually establish. The duty to carry out socially useful activities without
a profit aim, the duty to comply with certain rules of governance and transparency, registration
in a special register, subjection to public control — these are elements that characterise this



legislation throughout Europe. Kosovo Law no. 06L-022 is also in line with the notion of social
enterprise adopted by the European Union.

Therefore, the absence of social enterprises in Kosovo cannot, in my opinion, be attributed to
the current model of legislation (i.e., social enterprise as a legal status), and there is no need or
apparent reason to change this model to promote the creation of social enterprises.

In general, the law is essential but not sufficient in itself for the development of social
enterprises. Social enterprises need, among other things, visibility and effective public
support. The problem of social enterprises in Kosovo may therefore lie not (only) in the law, but
(also) in other factors, such as the lack of need, the lack of public knowledge and awareness of
this legal instrument and/or the limited promotion by the State and other public bodies. | am not
in a position to give a more specific opinion in this regard because | am not aware of the legal
and economic environment in which Kosovar social enterprises gravitate, nor of the debate
regarding the existing legal framework and the precise reasons why its modification is currently
under discussion. | was asked to give an opinion only on the text of the current Law in light of
the European legal framework on this subject.

Nevertheless, a few changes to Law no. 06L-022 could help this Law become more attractive
for people and organisations potentially interested in establishing social enterprises. These
amendments would not alter the substance of the social enterprise but, by relaxing some legal
requirements for obtaining the status, they could make it more suitable to meet specific
stakeholders’ needs.

First, the Law could better clarify (in art. 1) that “social enterprise” is an optional and
promotional legal status that organisations of any type (including cooperatives and
companies) can obtain without having to reincorporate. This might attract the attention of
existing organisations, notably those that do not belong to the NGO or non-profit sector but to
the more traditional business sector.

Second, the Law could increase the sectors of activity in which social enterprises can operate.
As regards type A social enterprises, this status could be awarded not only to entities providing
social services, but also to entities providing health, cultural, environmental services, etc.,

regardless of whether the beneficiaries are vulnerable persons (art. 5(1)).

The same should regard type B social enterprises: it should be clearer that type B social
enterprises can be engaged in the provision of goods and services of any kind, and not only
social services. There is no reason to list the activities that type B social enterprises can carry
out (art. 3). It may be better to simply state that type B social enterprises can carry out any
economic activity by employing at least 30% of vulnerable persons.



Third, the Law could attenuate the prohibition regarding profit distribution (art. 18(2)), by
allowing a social enterprise to award dividends to its investors within certain limits (see the
Italian example).

Fourth, the Law could relax the participation regime in art. 16, which is too general and too
rigorous, especially for small social enterprises. Rather, the Law could stipulate that social
enterprises must involve their stakeholders (mainly workers and beneficiaries) in the
management, also by providing information on the activity and/or by consulting them.

Fifth, the Law could specify in art. 10 that the supervisory body could also be composed of a
single member. This is important for small social enterprises to reduce their operational costs.

Finally, as regards the promotional measures in favour of social enterprises, art. 26(1) could
provide for a different way to create a relationship between public bodies and social
enterprises, which is subtracted from the rigid rules of public contract law. Art. 27 could provide
incentives for people and organisations to invest in new social enterprises (see the Italian
model in this regard).

In conclusion, my overall assessment of Law no. 06L-022 of Kosovo is not negative. As an
external observer, | can say that this Law alone cannot be the problem. If there are no social
enterprises in Kosovo, the reason could lie elsewhere, for example in the limited knowledge of
this instrument or in the limited promotion by the government. That said, some changes to the
current law could help to make it more attractive.
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